April 12, 1999

DO 99- 014
MEMORANDUM
TO. Desi gnated Agency Ethics Oficials
FROM St ephen D. Potts
Director

SUBJECT: OGE Regulations and an Agency’'s Duty to Engage in
Col | ecti ve Bargaini ng

More and nore frequently, agencies have sought the advice of
the Ofice of Governnent Ethics (OGE) where the executive
branchwi de ethics regulations issued by OGE in chapter XVl of
title 5 of the Code of Federal Regul ations are the subject of union
proposal s during the collective bargai ning process. In addition,
OCGE recently has becone aware of sone troubling applications of its
regulations in this context.! W are issuing this nmenorandum to
address these concerns.

An agency’s duty to bargain in good faith with its excl usive
bar gai ni ng representative (union) under the Federal Service Labor-
Managenent Rel ations Statute (FSLMRS), 5 U.S.C. chapter 71, does
not extend to union proposals that are “inconsistent with . . . any
Governnentwide rule or regulation.” See 5 U S C § 7117(a).?

! See, e.qg., the decision by the Federal Labor Relations
Authority in Patent Ofice Professional Ass’'n and Patent and
Trademark Office, 53 F.L.R A 625 (1997), finding a duty to bargain
over proposal s concerni ng agency determ nations to require divesti -
ture of prohibited financial interests under 5 CF. R § 2635. 403.

21t is clear fromboth the | egislative history of the FSLMRS
and FSLMRS case law that OGE' s executive branchwi de ethics
regulations in chapter XVl of title 5 of the Code of Federal
Regul ations are “CGovernnmentw de” for purposes of the FSLMRS. See
HR Conf. Rep. No. 95-1717, at 158 (1978), reprinted in
1978 U.S.C.C A N 2860, 2893; U.S. Departnent of Health and Human
Services v. Federal Labor Relations Authority, 844 F.2d 1087 (4th
Cr. 1988); Overseas Education Association v. Federal Labor
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Various provisions in the executive branchw de ethics regul ations
issued by OGE in 5 CF. R chapter XVl call for the agency to nake
sonme determ nation, to cone to sone conclusion, to grant or deny
approval, or otherwise to exercise judgnent (all of which are
referred to collectively herein as agency determnations) in
i mpl ementing the regulations.® Those provisions are intended to
confer sole and exclusive authority on the agency with regard to
t hose agency determ nati ons, even t hough sone of the regul ati ons do
not use phrases such as “sole” or “exclusive” or simlar |anguage.
Uni on proposal s that seek to prescribe those agency determ nati ons,
or to provide for their review outside the agency (e.qg., through
arbitration), are inconsistent with those regul ati ons and t herefore
are not subject to the duty to bargain. Those agency
determ nations are final and unrevi ewabl e (except pursuant to the
exercise of OGE s oversight responsibilities for the executive
branch ethics progran).

For exanple, criteria for agencies to apply in identifying
which of their enployees nust file confidential financia
di sclosure reports are listed at 5 C F. R 88 2634. 904 and 2634. 905.
The regulations at 5 CF.R § 2634.904(a)(1l) state that “the
agency” is responsible for concluding who is a confidential filer

based on the requirenents set forth in 8 2634.904. In 5 CF.R
8§ 2634.905, “the agency head or designee” determ nes excl usions
from the filing requirenents. No one else may nmake these

determ nations. Any proposal to the contrary would, therefore, be
nonnegot i abl e because the agency’s authority is sol e and excl usi ve.

O her exanples concern financial interests prohibited under
the authority of 5 CFR 8§ 2635.4083. Under 5 CF.R
8 2635.403(a), the issuance of a supplenental agency regulation

Rel ations Authority, 827 F.2d 814 (D.C. Cir. 1987); U.S. Departnent
of Treasury, |I.R S. v. Federal Labor Relations Authority, 996 F.2d
1246 (D.C. Gr. 1993).

3 In conferring this sole and exclusive authority to the
agency, the regulations may refer to “the agency” or nmay specify an
i ndividual, e.q., “Secretary,” “head of the agency,” “agency head,”

“agency head’s desi gnee, ” “agency designee,” “desi gnee,”
“desi gnated agency ethics official,” “alternate designated agency
ethics official,” “agency ethics official,” “ethics official,”
“designated ethics official,” “deputy ethics official,” “agency
official,” “CGovernnent official,” “official specified,” “revi ewi ng
official,” “official to whomauthority has been del egated,” “del e-
gate,” “responsible official,” “person responsible,” “supervisor,”

or “officer designated.”



Desi gnated Agency Ethics Oficials
Page 3

prohibiting or restricting the acquisition or holding of a
financial interest or a class of financial interests is to be based
on “the agency’'s” determination (Wwth OGE s concurrence) that the
acquisition or holding of such financial interests would cause a
reasonabl e person to question the inpartiality and objectivity with
whi ch agency prograns are adm nistered. Li kew se, agency
determ nati ons of substanti al conflict under 5 CFR

8 2635.403(b), prohibiting or restricting an enployee from
acquiring or holding a financial interest or a class of financial

interests, are to be nmade by the “agency designee.” Uni on
proposal s that seek to prescribe those agency determ nations or
provide for their review outside the agency are contrary to the
executive branchwi de regulations at 5 C F.R 8 2635.403(a) and (b).

In addition, a union proposal seeking to exceed the 90 days set by
5 C. F.R 8 2635.403(d) as a reasonabl e period to divest a financi al

i nterest woul d be nonnegotiable. It is “the agency” that has sole
and exclusive authority to determ ne whether a | onger period should
be allowed “in cases of unusual hardship.”

It would be inconsistent with OGE executive branchw de
regul ati ons for an agency to negoti ate agency determ nations that
are within its sole and exclusive authority. This understanding
and application of the regulations are critical because they serve
the inportant purpose of finality and avoid protracting matters
that nmust be resolved expeditiously and uniformy in conformance
with the mandate of Executive Order 12674.

Agency ethics officials should contact OGE's O fice of General
Counsel as soon as possi bl e when any provision in OGE s executive
branchwi de ethics regulations in 5 C.F.R chapter XVI is the

subject of a union proposal. In this way, OGE can answer any
gquestions about the provision and thereby assist in assessing any
unresol ved negotiability issues. |In appropriate cases, where the

negotiability of a proposal concerning the regulations is before
t he Federal Labor Rel ations Authority, OGE may seek to participate
as am cus curi ae.




